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PROFESSIONALISM IN DAILY PRACTICE

What exactly is “Professionalism”? Is it Ethics? Is it governed by rules? The
answers to these questions were more clear in the prior Code of Professional
Responsibility which separated aspirational goals (the EC’s or Ethical
Considerations) from Mandatory Rules (DR’s or Disciplinary Rules).

Today’s Rules of Professional Conduct set forth the Mandatory Ethics Rules
for the Legal Profession. The comments to the rules give guidance on how they
are applied.

In 2007, the Colorado Bar Association did a specific study on
Professionalism in the practice of law and concluded that: “No single definition or
set of guidelines adequately defines or describes professionalism”.

“Professionalism goes beyond observance of prescribed ethical rules. It
strives to serve the best interests of the bar, clients and the public in general by
surpassing minimally acceptable standards of conduct. Professionalism reflects
the appreciation by practitioners that the ability to practice law is a privilege
conferred on and undertaken by a limited number of society’s members, and that
being granted that privilege invokes certain attendant responsibilities, standards
and expectations. Professionalism requires that lawyers conduct themselves in
professional setting in a manner that demonstrates respect for the law and
fosters the decorum and integrity of the judicial process. It preserves and
enhances the image of the legal profession | the eyes of the public. It supports
programs and activities to educate the public about the law and the American
legal system, and it fosters respect and trust for and among lawyers.”*

1 colorado & Denver Bar Associations Professionalism Coordinating Council Teaching Manual,
page 5.




The vignettes for this seminar set forth matters that are not clearly
governed by the mandatory Tennessee Rules of Professional Conduct, but are
clearly implicated in the “professionalism” of the lawyers portrayed and are
corollaries to the Tennessee Rules of Professional Conduct. Selected Rules
involved in these vignettes are attached hereto.

By learning from the scenarios, it is hoped that the professionalism in our
individual practices will be enhanced, thereby raising the professionalism of the
entire bar.

J. Charles Mokriski, author of “Lawyers, Legal Ethics, and Real Ethics”, an
article in The Professional Lawyer Vol 20 No., page 11, a publication of the ABA
Center for Professional Responsibility, Standing Committee on Professionalism

states: “Following the rules, acting properly, morally, and ethically when
someone is looking or likely to find out what you are doing, is fine; it is prudent.
But it isn’t real ethics—it is expediency. Real ethics—professional and personal—
is doing the right thing when no one is watching and no one will find out
whether you acted badly or with integrity, fairness and morality. Real ethics
often involves acting contrary to your personal self-interest. It involves abjuring
self-serving expediency in favor of taking the high road. Real ethics does not look
for approbation of others to validate it. It is its own reward.




RULE 3.2: EXPEDITING LITIGATION




RULE 3.2: EXPEDITING LITIGATION
A lawyer shall make reasonable efforts to expedite litigation.
COMMENT

[1] Dilatoty practices bring the administration of justice into distepute. Although there will be
occasions when a lawyer may properly seek a postponement for personal reasons, such as illness ot a
conflict with an important family engagement, it is not proper for a lawyet to routinely fail to expedite
litigation solely for the convenience of the advocates. Not will a failure to expedite be reasonable if
done for the purpose of frustrating an opposing party's attempt to obtain rightful redress or repose.
It is not a justification that similar conduct is often tolerated by the bench and bar. The question is
whether a competent lawyer acting in good faith would regard the coutse of action as having some
substantial purpose other than delay. For putposes of this Rule, realizing financial or othet benefit
from otherwise improper delay in litigation is not a legitimate interest of the client.




RULE 3.4: FAIRNESS TO OPPOSING PARTY
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RULE 3.4: FATIRNESS TO OPPOSING PARTY AND COUNSEL

A lawyer shall not:

(a) unlawfully obstruct another party's access to evidence ot unlawfully alter, destroy, ot conceal a
document or other material having potential evidentiaty value. A lawyer shall not counsel or assist
another person to do any such act; ot

(b) falsify evidence, counsel or assist a witness to offer false or misleading testimony; or

(c) knowingly disobey an obligation under the rules of a tribunal, except for an open refusal based on
an assertion that no valid obligation exists; or

(d) in pretrial procedure, make a frivolous discovery request or fail to make a reasonably diligent effort
to comply with a legally propet discovety request by an opposing party; ot

(e) in trial,

(1) allude to any matter that the lawyer does not reasonably believe is televant or that will not
be supported by admissible evidence; or

(2) assert petsonal knowledge of facts in issue except when testifying as a witness; or

(3) state a personal opinion as to the justness of a cause, the credibility of a witness, the
culpability of a civil litigant or the guilt or innocence of an accused; or

(f) request a person other than a client to refrain from voluntarily giving relevant information to
another party unless:

(1) the person is a relative ot an employee or other agent of a client; and

(2) the lawyer reasonably believes that the petson's interests will not be adversely affected by
refraining from giving such information; or

(g) request or assist any person to take action that will render the person unavailable to appear as a
witness by way of deposition or at trial; or

(h) offer an inducement to a witness that is prohibited by law; or pay, offer to pay, ot acquiesce in the
payment of compensation to a witness contingent on the content of his or her testimony ot the
outcome of the case. A lawyer may advance, guarantee, or acquiesce in the payment of:

(1) expenses reasonably incurred by a witness in attending or testifying;

(2) reasonable compensation to a witness for that witness's loss of time in attending ot
testifying; ot

(3) a reasonable fee for the professional services of an expert witness.




COMMENT

[1] The procedure of the adversary system contemplates that the evidence in a case is to be marshaled
competitively by the contending parties. Fair competition in the adversary system is secured by
prohibitions against destruction or concealment of evidence, impropetly influencing witnesses,
obstructive tactics in discovery procedute, and the like.

[2] Documents and other items of evidence are often essential to establish a claim or defense. Subject
to evidentiary privileges, the right of an opposing patty, including the government, to obtain evidence
through discovery or subpoena is an important procedural right. The exercise of that right can be
frustrated if relevant material is altered, concealed, or destroyed. Applicable law in many jurisdictions
makes it an offense to destroy material for the purpose of impaiting its availability in a pending
proceeding or one whose commencement can be foreseen. Falsifying evidence is also generally a
criminal offense. Paragraph (a) applies to evidentiary material generally, including computetized
information. Applicable law may permit a lawyer to take temporary possession of physical evidence
of client crimes for the putpose of conducting a limited examination that will not alter or destroy
material characteristics of the evidence. In such a case, applicable law may require the lawyer to turn
the evidence over to the police or other prosecuting authotity, depending on the circumstances.

[3] Although paragraph (f) broadly prohibits lawyets from taking extrajudicial action to impede
informal fact-gathering, it does permit the lawyer to request that the lawyer's client, and relatives,
employees, ot agents of the client, refrain from voluntasily giving information to another party. This
principle follows because such relatives and employees will normally identify their interests with those
of the client. See also RPC 4.2.

[4] With regard to paragraph (h), it is not improper to pay a witness's expenses ot to compensate an
expett witness on terms permitted by law. The common law rule in most jurisdictions is that it is
Improper to pay an occutrence witness any fee for testifying and that it is improper to pay an expert
witness a contingent fee.
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RULE 1.1: COMPETENCE

A lawyer shall provide competent representation to a client. Competent representation requires the
legal knowledge, skill, thoroughness, and preparation reasonably necessaty for the representation.

COMMENT

Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter,
relevant factors include the relative complexity and specialized nature of the matter, the lawyet's
general experience, the lawyet's training and experience in the field in question, the preparation and
study the lawyer is able to give the matter, and whether it is feasible to refer the matter to, ot associate
or consult with, a lawyer of established competence in the field in question. In many instances, the
required proficiency is that of a general practitioner. Expertise in a particular field of law may be
required in some circumstances.

[2] A lawyer need not necessarily have special training or ptior experience to handle legal problems of
a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a
practitioner with long expetience. Some important legal skills, such as the analysis of precedent, the
evaluation of evidence, and legal drafting, ate required in all legal problems. Perhaps the most
fundamental legal skill consists of determining what kind of legal problems a situation may involve, a
skill that necessarily transcends any particular specialized knowledge. A lawyer can provide adequate
representation in a wholly novel field thtough necessary study. Competent representation can also be
provided through the association of a lawyer of established competence in the field in question.

[3] In an emesgency a lawyer may give advice or assistance in a matter in which the lawyer does not
have the skill ordinarily requited where referral to, or consultation or association with, another lawyer
would be impractical. Even in an emergency, however, assistance should be limited to that reasonably
necessaty in the citcumstances, for ill-considered action under emergency conditions can jeopardize
the client's interest.

[4] A lawyer may accept representation whete the requisite level of competence can be achieved by
reasonable preparation. This applies as well to a lawyer who is appointed as counsel for an

unrepresented petson. See also RPC 6.2.

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and legal
elements of the problem, and the use of methods and procedures meeting the standards of competent
practitioners. It also includes adequate preparation. The requited attention and preparation ate
determined in part by what is at stake; major litigation and complex transactions ordinarily require
more extensive treatment than matters of lesser complexity and consequence. An agreement between
the lawyer and the client regarding the scope of the representation may limit the matters for which the
lawyer is responsible. See RPC 1.2(c).




Retaining or Contracting With Other Lawyers

[6] Before a lawyer retains ot contracts with other lawyers outside the lawyet's own firm to provide or
assist in the provision of legal setvices to a client, the lawyer should ordinarily obtain informed consent
from the client and must reasonably believe that the other lawyers' services will contribute to the
competent and ethical tepresentation of the client. See also RPCs 1.2 (allocation of authority), 1.4
(communication with client), 1.5(¢) (fee sharing), 1.6 (confidentiality), and 5.5(a) (authotized practice
of law). The reasonableness of the decision to retain or contract with othet lawyers outside the lawyer's
own fitm will depend upon the circumstances, including the education, experience, and teputation of
the nonfitm lawyess; the nature of the services assigned to the nonfirm lawyers; and the legal
protections, professional conduct rules, and ethical environments of the jurisdictions in which the
services will be performed, particulatly relating to confidential information.

[7] When lawyers from more than one law firm are providing legal services to the client on a particular
matter, the lawyers ordinarily should consult with each other and the client about the scope of theit
respective tepresentations and the allocation of responsibility among them. See RPC 1.2. When
making allocations of tesponsibility in a matter pending before a tribunal, lawyers and parties may
have additional obligations that are a matter of law beyond the scope of these Rules.

Maintaining Competence

[8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law
and its practice, including the benefits and risks associated with trelevant technology, engage in
continuing study and education, and comply with all continuing legal education requitements to which
the lawyer is subject.
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RULE 2.1: ADVISOR

In representing a client, a lawyer shall exercise independent professional judgment and render candid
advice. In rendering advice, a lawyet may refer not only to law but to other considerations such as
motal, economic, social, and political factors that may be relevant to the client's situation.

COMMENT

Scope of Advice

[1] A client is entitled to straightforward advice expressing the lawyer's honest assessment. Legal advice
often involves unpleasant facts and alternatives that a client may be disinclined to confront. In
presenting advice, a lawyet endeavors to sustain the client's motale and may put advice in as acceptable
a form as honesty petmits. However, a lawyer should not be deterred from giving candid advice by
the prospect that the advice will be unpalatable to the client.

[2] Advice couched in narrow legal terms may be of little value to a client, especially where practical
considerations, such as cost or effects on other people, are predominant. Purely technical legal advice,
therefore, can sometimes be inadequate. It is proper for a lawyer to refer to relevant moral and ethical
considerations in giving advice. Although a lawyer is not a motal advisor as such, moral and ethical
considerations impinge upon most legal questions and may decisively influence how the law will be
applied.

[3] A client may expressly or impliedly ask the lawyer for purely technical advice. When such a request
is made by a client experienced in legal matters, the lawyer may accept it at face value. When such a
request is made by a client inexperienced in legal matters, however, the lawyer's responsibility as an
advisor may include indicating that more may be involved than strictly legal considerations.

[4] Matters that go beyond strictly legal questions may also be in the domain of another profession.
Family matters can involve problems within the professional competence of psychiatry, clinical
psychology, ot social wotk; business mattets can involve problems within the competence of the
accounting profession or of financial specialists. Where consultation with a professional in another
field is itself something a competent lawyer would recommend, the lawyer should make such a
recommendation. At the same titme, a lawyer's advice at its best often consists of tecommending a
course of action in the face of conflicting recommendations of experts.

Offering Advice

[5] In general, a lawyer is not expected to give advice until asked by the client. However, when a lawyer
knows that a client proposes a course of action that is likely to result in substantial adverse legal
consequences to the client, the lawyer's duty to the client under RPC 1.4 may tequite that the lawyer
offer advice if the client's course of action is related to the representation. Similarly, when a matter is
likely to involve litigation, it may be necessary under RPC 1.4 to inform the client of forms of dispute
resolution that might constitute reasonable alternatives to litigation. A lawyer ordinarily has no duty
to initiate investigation of a client's affairs ot to give advice that the client has indicated is unwanted,
but a lawyer may initiate advice to a client when doing so appeats to be in the client's interest.
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RULE 4.1: TRUTHFUILNESS IN STATEMENTS TO OTHERS

(a) In the course of representing a client, a lawyer shall not knowingly make a false statement of
material fact or law to a third petson.

(b) If, in the course of representing a client in a nonadjudicative matter, a lawyer knows that the client
intends to petpetrate a crime or fraud, the lawyer shall promptly advise the client to refrain from doing
so and shall discuss with the client the consequences of the client's conduct. If after such discussion,
the lawyer knows that the client still intends to engage in the wrongful conduct, the lawyer shall:

(1) withdraw from the representation of the client in the matter; and

(2) give notice of the withdrawal to any person who the lawyer knows is awate of the lawyet's
representation of the client in the matter and whose financial or property interests ate likely to be
injured by the client's criminal or fraudulent conduct. The lawyer shall also give notice to any such
petson of the lawyet's disaffirmance of any written statements, opinions, or other material prepatred
by the lawyer on behalf of the client and which the lawyer reasonably believes may be used by the
client in furtherance of the crime or fraud.

(¢) If a lawyer who is representing or has represented 2 client in a nonadjudicative matter comes to
know, prior to the conclusion of the matter, that the client has, duting the course of the lawyer's
tepresentation of the client, perpetrated a crime or fraud, the lawyer shall promptly advise the client
to rectify the crime or fraud and discuss with the client the consequences of the client's failure to do
so. If the client refuses ot is unable to rectify the crime or fraud, the lawyer shall:

(1) if currently tepresenting the client in the matter, withdraw from the representation and give
notice of the withdrawal to any person whom the lawyer knows is aware of the lawyer's tepresentation
of the client in the matter and whose financial or property interests are likely to be injured by the
client's ctiminal or fraudulent conduct; and

(2) give notice to any such person of the lawyer's disaffirmance of any written statements,
opinions, or other material prepared by the lawyer on behalf of the client and that the lawyer
reasonably believes may be used by the client in furtherance of the crime or fraud.

COMMENT

Misrepresentation

[1] A lawyer is required to be truthful when dealing with others on a client's behalf, but generally has
no affirmative duty to inform an opposing party of relevant facts ot law. A misrepresentation can
occur if the lawyer incorporates or affirms a statement of another person that the lawyer knows is
false. Misteptesentations can also occur by partially true but misleading statements ot omissions that
ate the equivalent of affirmative false statements. For dishonest conduct that does not amount to a

false statement or for mistepresentations by a lawyer other than in the course of representing a client,
see RPC 8.4,




Statements of Fact

[2] This Rule refers to statements of fact. Whether a particular statement should be regarded as one
of fact can depend on the circumstances. Under generally accepted conventions in negotiation, certain
types of statements ordinarily are not taken as statements of material fact. Estimates of price ot value
placed on the subject of a transaction and a party's intentions as to an acceptable settlement of a claim
are ordinarily in this category, as is the existence of an undisclosed principal except where
nondisclosure of the principal would constitute fraud. Lawyers should be mindful of their obligations
undet applicable law to avoid criminal and tottious misrepresentation.

Crime ot Fraud by Client

[3] Paragraphs (b) and (c) provide guidance for lawyers who discover that a client intends to or is
engaging in criminal or fraudulent conduct, and in some cases may even have used the lawyet's services
to assist them commit the crime or fraud. To avoid assisting the client with the ctime or fraud, the
lawyer must advise the client to refrain from ot to rectify the consequences of the criminal or
fraudulent act. If the client refuses or is unable to do so, the lawyer must withdraw from the
reptesentation of the client in the mattet. Additionally, this Rule mandates limited disclosutes — notice
of withdrawal or disaffirmance of written wotk product — in circumstances in which such disclosute
is necessary for the lawyer to prevent the client from using the lawyer's services in furtherance of the
crime or fraud. To this limited extent, then, this Rule overrides the lawyer's duties in RPCs 1.6, 1.8(b),
and 1.9(c) prohibiting disclosure or use to the disadvantage of the client of information relating to the
representation. Other than the disclosure mandated by this Rule, howevet, the lawyer must not reveal
information relating to the representation unless petmitted to do so by RPC 1.6.

[4] If a lawyer learns that a client intends to commit a ctime ot fraud under circumstances in which
the lawyer will not assist the offense by temaining silent, paragraph (b) requires remonstration with
the client against the crime ot fraud and requires withdrawal if the client does not desist from the
coutse of conduct in question. Although the lawyer is not required to reveal the client's intended o
ongoing fraud, the lawyer is requited to communicate the fact that he or she has withdrawn from the
representation of the client to any person who the lawyer reasonably believes knows of the lawyer's
involvement in the matter and whose financial or property interests are likely to be damaged by the
client's intended or ongoing misconduct. This communication is necessaty to fully distance the lawyer
from the client's misconduct. If the client's intended conduct is a crime, full disclosure of the crime is
petmitted by RPC 1.6(b), but such disclosute is not required by paragraph (b) of this Rule.

[5] In some cases, a lawyer will learn about a client's crime or fraud after he or she has innocently
prepared and submitted statements, opinions, or other materials to third parties who will be adversely
affected if the client persists with his or her misconduct. If the lawyer was misled by the client, some
of these statements, opinions ot materials may be false or misleading. Even though accurate, they may
be necessary for the accomplishment of the client's ctime or fraud. This ptesents the lawyer with a
dilemma. Without the consent of the client, the lawyer may not correct the statements, opinions, o
materials. That would violate the prohibition against revealing information related to the
representation of the client. Yet to do nothing would allow the client to use the lawyert's work in the
client's ongoing effort to consummate the fraud. To resolve this dilemima, paragraphs (b) and (c) do
not requite disclosure of the crime or fraud but only require that the lawyer effectively disengage from
the crime or fraud by giving notice to affected persons of the lawyer's disaffirmance of the lawyer's
work product that the lawyer reasonably believes may be used by the client in furtherance of the crime




or fraud. See RPC 1.6(b)(1) and (2) for the citcumstances in which the lawyer is permitted to reveal
information for the purposes of preventing the client's crime or fraud, and RPC 1.6(b)(3) for the
circumstances in which a lawyer may reveal a client's crime or fraud for the purpose of preventing,
rectifying ot mitigating its consequences. See RPC 1.6(c)(1) for the citcumstances in which the lawyer

is required to reveal information for the purpose of preventing reasonably certain death or substantial
bodily harm.

[6] This Rule does not apply if the lawyer learns of the client's crime or fraud after the lawyet's
representation in the mattet is concluded. In such citcumstances, the lawyer must comply with RPCs
1.6, 1.8(b), and 1.9(c) and may not make any disclosutes concetning the client's crime ot fraud, unless
permitted or requited to do so by those Rules. See, e.g., RPC 1.6(b)(3) (permitting disclosute to
prevent, mitigate or rectify substantial injury to the financial interests or property of another that is
teasonably certain to result or has resulted from the client's commission of a ctime or fraud in
furtherance of which the client has used the lawyet's services); RPC 1.6 (b)(4) (permitting disclosutes
to secute legal advice about compliance with these Rules); RPC 1.6(b)(5) (permitting disclosures to
establish a defense to an allegation of misconduct); and RPC 1.6(c)(1) (tequiring disclosure to prevent
reasonably certain death or substantial bodily harm.




RULFE 1.3: DILIGENCE




RULE 1.3: DILIGENCE

A lawyer shall act with reasonable diligence and promptness in representing a client.
Comment

[1] A lawyer should pursue a matter on behalf of 2 client despite opposition, obstruction, or personal
inconvenience to the lawyer, and take whatever lawful and ethical measures are required to vindicate
a client's cause or endeavor. A lawyer must also act with commitment and dedication to the interests
of the client and with zeal in advocacy upon the client's behalf. A lawyer is not bound, however, to
press for every advantage that might be realized for a client. For example, a lawyer may have authority
to exercise professional discretion in determining the means by which a matter should be pursued. See
RPC 1.2. The lawyer's duty to act with reasonable diligence does not requite the use of offensive tactics

or preclude the treating of all persons involved in the legal process with courtesy and respect.
[2] A lawyet's work load must be controlled so that each matter can be handled competently.

[3] Perhaps no professional shortcoming is more widely resented than procrastination. A client's
interests often can be adversely affected by the passage of time or the change of conditions; in extreme
instances, as when a lawyer overlooks a statute of limitations, the client's legal position may be
destroyed. Even when the client's interests are not affected in substance, however, unreasonable delay
can cause a client needless anxiety and undermine confidence in the lawyer's trustworthiness. A
lawyer's duty to act with reasonable promptness, however, does not preclude the lawyer from agteeing
to a reasonable request for a postponement that will not prejudice the lawyer's client.

[4] Unless the relationship is terminated as provided in RPC 1.16, a lawyer should catry through to
conclusion all matters undertaken for a client. If a lawyer's employment is limited to a specific matter,
the relationship terminates when the matter has been resolved. If a lawyer has served a client over 2
substantial petiod in a vatiety of matters, the client sometimes may assume that the lawyer will continue
to setve on a continuing basis unless the lawyet gives notice of withdrawal. Doubt about whether 2
client-lawyer relationship still exists should be clarified by the lawyer, preferably in wtiting, so that the
client will not mistakenly suppose the lawyert is looking aftet the client's affairs when the lawyer has
ceased to do so. For example, if a lawyer has handled a judicial or administrative proceeding that
produced a result adverse to the client and the lawyer and the client have not agreed that the lawyer
will handle the matter on appeal, the lawyer must consult with the client about the possibility of appeal
before relinquishing responsibility for the matter. See RPC 1.4(a)(2). Unless otherwise required by law,
whether the lawyer is obligated to prosecute the appeal for the client depends on the scope of the
representation the lawyer has agreed to provide to the client. See RPC 1.2; see also Tenn. Sup. Ct. R.
13 and 14; Tenn. Ct. Crim. App. R. 12.
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RULE 8.4: MISCONDUCT
It is professional misconduct for a lawyer to:

(a) violate ot attempt to violate the Rules of Professional Conduct, knowingly assist or induce another
to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness, ot fitness as
a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence a tribunal or a governmental agency ot official on grounds
unrelated to the merits of, or the procedures governing, the matter under considetation;

() knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial
conduct or other law; or

(g) knowingly fail to comply with a final court order entered in a proceeding in which the lawyer is 2
pazrty, unless the lawyer is unable to comply with the order or is seeking in good faith to determine the
validity, scope, meaning, or application of the law upon which the order is based.

COMMENT

[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of Professional
Conduct, knowingly assist ot induce another to do so, or do so through the acts of another, as when
they request or instruct an agent to do so on the lawyer's behalf. Paragraph (a), however, does not
prohibit a lawyer from advising a client concerning action the client is legally entitled to take.

[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving
fraud and the offense of willful failure to file an income tax return. However, some kinds of offenses
catty no such implication. Traditionally, the distinction was drawn in terms of offenses involving
"moral turpitude." That concept can be construed to include offenses concerning some matters of
personal morality, such as adultery and compatable offenses, that have no specific connection to
fitness for the practice of law. Although a lawyet is personally answerable to the entite criminal law, a
lawyer should be professionally answerable only for offenses that indicate lack of those characteristics
relevant to law practice. Offenses involving violence, dishonesty, breach of trust, or setrious
interference with the administration of justice are in that category. Although under certain
citcumstances a single offense reflecting adversely on a lawyer's fitness to practice — such as a minor
assault — may not be sufficiently serious to watrant discipline, a pattern of repeated offenses, even
ones that are of minor significance when considered separately, can indicate indifference to legal
obligation.




[3] A lawyer who, in the course of representing a client, knowingly manifests, by words or conduct,
bias ot prejudice based on race, sex, religion, national otigin, disability, age, sexual orientation, or
socio-economic statas violates paragraph (d) when such actions ate prejudicial to the administration
of justice. Legitimate advocacy respecting the foregoing factors does not violate paragraph (d).

[4] A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that no
valid obligation exists. The provisions of RPC 1.2(d) concetning a good faith challenge to the validity,
scope, meaning, or application of the law apply to challenges of legal regulation of the practice of law.

[5] Paragtaph (c) prohibits lawyers from engaging in conduct involving dishonesty, fraud, deceit, ot
misreptesentation. Such conduct reflects adversely on the lawyer's fitness to practice law. In some
circumstances, however, prosecutors are authotized by law to use, or to direct investigative agents to
use, investigative techniques that might be regarded as deceitful. This Rule does not prohibit such
conduct.

[6] The lawful secret or surreptitious recording of a conversation or the actions of another for the

purpose of obtaining or preserving evidence does not, by itself, constitute conduct involving deceit or
dishonesty. See RPC 4.4.

[7] Lawyets holding public office assume legal responsibilities going beyond those of other citizens. A
lawyer's abuse of public office can suggest an inability to fulfill the professional role of lawyers. The
same is true of abuse of positions of private trust such as trustee, executot, administrator, guardian,
agent and officer, director, or manager of a corpotation ot othet organization.

[8] Patragraph (f) precludes a lawyer from assisting a judge or judicial officer in conduct that is a
violation of the rules of judicial conduct. A lawyer cannot, for example, make a gift, bequest, favor, or
loan to a judge, or a member of the judge's family who resides in the judge's household, unless the
judge would be permitted to accept, or acquiesce in the acceptance of such a gift, favor, bequest, or
loan in accordance with RJC 3.13 of the Code of Judicial Conduct.

[9] In both their professional and personal activities, lawyers have special obligations to demonstrate
tespect for the law and legal institutions. Normally, a lawyer who knowingly fails to obey a coutt order
demonstrates distespect for the law that is prejudicial to the administration of justice. Failure to
comply with a court order is not a disciplinaty offense, however, when it does not evidence disrespect
for the law either because the lawyer is unable to comply with the order or the lawyer is seeking in
good faith to determine the validity, scope, meaning, ot application of the law upon which the order
is based.
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RULE 4.4: RESPECT FOR THE RIGHTS OF THIRD PERSONS

(a) In representing a client, a lawyer shall not:

(1) use means that have no substantial purpose other than to embarrass, delay, or burden a third
petson or knowingly use methods of obtaining evidence that violate the legal rights of such a person;
ot

(2) threaten to present a criminal or lawyer disciplinaty charge for the purpose of obtaining an
advantage in a civil matter.

(b) A lawyer who receives information (including, but not limited to, a document or electronically
stored information) relating to the representation of the lawyer’s client that the lawyer knows or
reasonably should know is protected by RPC 1.6(including information protected by the attorney-
client privilege or the work-product rule) and has been disclosed to the lawyer inadvertently or by a
person not authorized to disclose such information to the lawyer, shall:

(1) immediately terminate review or use of the information;

(2) notify the person, ot the person's lawyer if communication with the person is prohibited by RPC
4.2, of the inadvertent or unauthorized disclosure; and

(3) abide by that person's or lawyer's instructions with respect to disposition of written information
ot refrain from using the written information until obtaining a definitive ruling on the proper
disposition from a coust with appropriate jurisdiction.

COMMENT

[1] Responsibility to a client tequites a lawyer to subordinate the intetests of others to those of the
client, but that responsibility does not imply that a lawyer may disregard the rights of thitd petsons. It
is impractical to catalogue all such rights, but they include legal restrictions on methods of obtaining
evidence from third persons and unwarranted intrusions into privileged relationships, such as the
client-lawyer telationship. For example, a lawyer may not secretly record a conversation ot the
activities of another petson if doing so would violate state ot federal law specifically prohibiting such
recording. Otherwise, this Rule does not prohibit secret recording so long as the lawyer has a
substantial purpose other than to embatrass or butden the persons being recorded. It would be a
violation of RPC 4.1 or RPC 8.4(c), however, if the lawyer stated falsely or affirmatively misled another
to believe that a conversation or an activity was not being recorded. By itself, however, secret taping
does not violate either RPC 8.4(c) (prohibition against dishonest or deceitful conduct) or RPC 8.4(d)
(prohibition against conduct prejudicial to the administration of justice.)

[2] 'The duties imposed by paragraph (b) on lawyers who know ot who reasonably should know that
they have received information protected by RPC 1.6 that was disclosed to them inadvertently or by
a person not authotized to disclose the information to them reflect the importance of client-lawyer
confidentiality in the jutisprudence of this state and the judgment that lawyers in their dealings with
other lawyers and their clients should take the steps that are requited by this Rule in the interest of
protecting client-lawyer confidentiality even if it would be to the advantage of their clients to do
otherwise. For purposes of this Rule, “document or electronically stored information” includes, in




addition to paper documents, email, and other forms of electronically stored information, including
embedded data (commonly referred to as “metadata), that is subject to being read or put into readable
form.

[3] This Rule, howevet, does not prohibit the receiving lawyer from secking a definitive court ruling
as to the proper disposition of such information, including a ruling regarding whether the disclosure
effects a waiver of the attorney-client privilege ot wotk-product rule. In making any disclosure to a
coutt to obtain a ruling regarding disposition of the information, any disclosure of the information
should be made in 2 manner that limits access to the information to the tribunal, and approptiate
protective orders or other arrangements should be sought by the lawyer to the fullest extent
practicable.




RULE 1.4: COMMUNICATION




RULE 1.4: COMMUNICATION
(a) A lawyer shall:

(1) promptly inform the client of any decision or citcumstance with respect to which the
client's informed consent, as defined in RPC 1.0(e), is requited by these Rules;

(2) reasonably consult with the client about the means by which the client's objectives are to
be accomplished;

(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer's conduct when the
lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or
othet law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make
informed decisions regarding the representation.

COMMENT

[1] Reasonable communication between the lawyer and the client is necessary for the client effectively
to participate in the tepresentation.

Communicating with Client

[2] If these Rules require that a particular decision about the representation be made by the client,
paragraph (2)(1) requires that the lawyer promptly consult with and secure the client's consent prior
to taking action, unless prior discussions with the client have resolved what action the client wants the
lawyer to take. For example, a lawyer who receives from opposing counsel an offet of settlement in a
civil controversy ot a proffered plea bargain in a criminal case must promply inform the client of its
substance, unless the client has previously indicated that the proposal will be acceptable or
unacceptable or has authorized the lawyer to accept or to reject the offer. See RPC 1.2(a).

[3] Paragraph (2)(2) requires the lawyer to reasonably consult with the client about the means to be
used to accomplish the client's objectives. In some situations — depending on both the importance of
the action under consideration and the feasibility of consulting with the client — this duty will requite
consultation prior to taking action. In other citcumstances, such as duting 2 trial when an immediate
decision must be made, the exigency of the situation may require the lawyer to act without prior
consultation. In such cases, the lawyer must nonetheless act reasonably to inform the client of actions
the lawyer has taken on the client's behalf. Additionally, paragraph (a)(3) tequites that the lawyet keep
the client reasonably informed about the status of the matter, such as significant developments
affecting the timing or the substance of the representation.




[3a] Patagraph (a)(2) requires the lawyer to reasonably consult with the client about the means by
which the client's objectives are to be accomplished. This Rule, howevet, does not attempt to specify
the lawyer's duties when the lawyer and client disagree about the means to be used to accomplish the
client's objectives. Disagteements between a lawyer and client about those means must be worked out
by the lawyer and client within a framework defined by the law of agency, the right of the client to
discharge the lawyer and the right of the lawyer to withdraw from the tepresentation if the lawyer has
a fundamental disagreement with the client. See RPC 1.2, Comment [2].

[4] A lawyer's regular communication with clients will minimize the occasions on which a client will
need to request information concetning the representation, When a client makes a reasonable request
for information, however, paragraph (a)(4) requites prompt compliance with the request, ot if a
prompt tesponse is not feasible, that the lawyet, or a member of the lawyer's staff, acknowledge receipt
of the request and advise the client when a response may be expected. Client communications,
including telephone calls, should be promptly returned or acknowledged.

Explaining Mattets

[5] The client should have sufficient information to patticipate intelligently in decisions concetning
the objectives of the representation and the means by which they are to be putsued, to the extent the
client is willing and able to do so. Adequacy of communication depends in part on the kind of advice
or assistance that is involved. For example, when there is time to explain a proposal made in a
negotiation, the lawyer should review all impottant provisions with the client before proceeding to an
agreement. In litigation a lawyer should explain the general strategy and prospects of success and
ordinarily should consult the client on tactics that are likely to result in significant expense or to injure
ot coetce others. On the other hand, a lawyer otdinatily will not be expected to describe trial or
negotiation strategy in detail. The guiding principle is that the lawyer should fulfill reasonable client
expectations for information consistent with the duty to actin the client's best interests, and the client's
overall requirements as to the character of representation. In certain circumstances, such as when a
lawyer asks a client to consent to a tepresentation affected by a conflict of interest, the client must
give informed consent, as defined in RPC 1.0(e).

[6] Ordinarily, the information to be provided is that appropriate for a client who is a comprehending
and responsible adult. However, fully informing the client according to this standard may be
impracticable, for example, whete the client is a child ot has diminished capacity. See RPC 1.14, When
the clientis an organization or group, it is often impossible or inapptopriate to inform every one of
its members about its legal affairs; ordinarily, the lawyer should address communications to the
appropriate officials of the otganization. See RPC 1.13. Where many routine mattets ate involved, a
system of limited or occasional reporting may be arranged with the client.

Withholding Information

[7] In some circumstances, a lawyer may be justified in withholding or delaying transmission of
information to the client, including, for example, when the client would be likely to react imprudently
to an immediate communication. Thus, a lawyer might withhold a psychiatric diagnosis of a client
when the examining psychiatrist indicates that disclosure would harm the client. A lawyer may not
withhold information to setve the lawyer's own interest o convenience or the interests of convenience
of another person. Other applicable law, including rules ot court orders governing litigation, may
provide that information supplied to a lawyer may not be disclosed to the client. RPC 3.4(c) directs
compliance with such rules or orders.




